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Summary

The Working Group on Arbitrary Detention visited Canada from 1 to 15 June 2005 at the
invitation of the Government. The Working Group travelled to the capital Ottawa, |galuit,
Nunavut; Toronto, Ontario; Edmonton, Alberta; Vancouver, British Columbia, and Montréal,
Québec. Intheselocations, it visited 12 detention facilities, including police stations, pretrial
detention centres, facilities for convicts, a young-offenders facility and immigration holding
centres. In the detention facilities, the Working Group was able to meet with and interview in
private more than 150 detainees, afew of them previously identified, but most chosen at random
while at the facility.

The report sets forth basic notions about the institutions and norms governing detention
in Canada, and in some more detail those provisions that govern areas which the Working Group
found of particular interest, either as potential best practices or as issues of concern, both in the
area of criminal law and of detention under immigration law. The report notes that, Canada
having a markedly federal constitutional system, numerous matters within the Working Group’s
mandate fall within the competence of the provinces and territories, and the situation accordingly
tends to vary from jurisdiction to jurisdiction.

The report takes note of the fact that Canadais a country governed by the rule of law, in
which a strong and independent judiciary strives to ensure that trials are fair and exercises a
generally vigorous control over the lawfulness of al forms of deprivation of liberty. The control
exercised by the judiciary is complemented by the active role played by lawyersin private
practice and by non-governmental organizations. The Working Group also highlights the role
played by commissions of inquiry for the administration of justice.

The Sentencing Reform Act enacted by Canadain 1996 and the Y outh Criminal Justice
Act of 2002 provide for the enhanced use of sanctions falling short of incarceration and have
contributed to significantly lowering the incarceration rate in Canada. The overrepresentation of
Aboriginals in the corrections system, however, has further deteriorated, notwithstanding express
provision in the criminal law that alternatives to imprisonment shall be taken into account, in
particular with regard to Aboriginal offenders.

The report notes that the decrease in convict incarceration has, however, been
accompanied by increased recourse to pretrial detention. This situation disparately affects
vulnerable socia groups, such as members of Aboriginal communities and of minorities, the
poor, drug users, and persons with mental health problems. The report describes severa
innovative measures, such as specialized courts and other programmes that have been adopted to
counteract this tendency.

The Working Group aso observes that while Canada has a well-developed criminal legal
aid system to secure the constitutionally guaranteed right to counsel, in practice the system
leaves many needs uncovered.

With regard to administrative detention under the immigration law, the report recognizes
that, although the increased concern about security has had an impact in Canada, the detention of
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refugee claimants and foreigners upon arrival in Canada or in view of removal remains the
exception. The Working Group expresses, however, its concern regarding several provisions of
the immigration law governing the detention of asylum-seekers and migrants. The application of
these provisions by immigration officials, as well as the limits the law places on judicial
oversight over such application, give rise to instances in which aliens are unjustifiably detained
and unable to effectively challenge detention. The Working Group also describes practical
aspects of the detention of aliens under immigration law that result in considerable difficultiesin
challenging detention: cultural and language barriers, obstacles to the access to legal counsel
and to assistance by NGOs, as well as the co-mingling with criminal detainees in high-security
prisons.

Finally, the Working Group expresses grave concerns at the security certificate process.
This procedure allows the Government to detain aliens for years on the suspicion that they pose a
security threat, without raising criminal charges. Judicial review of detention occurs at
excessively long intervals and does not go to the merits of the need to maintain the individual in
detention. The detainee’ s ability to challenge detention is severely hampered by the fact that - in
order to protect confidentia information - he receives only avery superficial summary of the
reasons for his detention.

On the basis of its findings, the Working Group makes recommendations to the
Government in the areas of the overrepresentation of Aboriginalsin the prisons, the excessive
use of pretrial detention with regard to accused belonging to vulnerable social groups, and unmet
needs for legal aid. Asfar as detention under immigration law is concerned, the Working Group
recommends some changes to law and/or policy. Finally, the Working Group recommends that
terrorism suspects be detained in the criminal process, with the attached safeguards, and not
under immigration laws.
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I ntroduction

1 The Working Group on Arbitrary Detention, which was established pursuant to
Commission on Human Rights resolution 1991/42 and whose mandate was most recently
extended by Commission resolution 2003/31, visited Canada from 1 to 15 June 2005 at

the invitation of the Government. The delegation consisted of Leila Zerrougui, Chairperson-
Rapporteur of the Working Group and head of the delegation, as well as Soledad Villagra
de Biedermann and Seyyed Mohammad Hashemi, members of the Working Group. The
delegation was accompanied by the Secretary of the Working Group, an official from the
Office of the United Nations High Commissioner for Human Rights and two interpreters
from the United Nations Office at Geneva.

2. The visit included the federal capital, Ottawa, and the cities of 1galuit, Toronto,
Edmonton, Vancouver and Montréal. During its visit, the delegation met with officials of the
federal, provincia and territorial governments, members of the judiciary, representatives of civil
society, former detainees, relatives of personsin detention and other individuals. It was able to
visit 12 detention centres, and had meetings, in private and without witnesses, with more

than 150 detainees.

3. The Working Group would like to express its gratitude to the Government of Canada, to
the governments of the Territory of Nunavut and of the Provinces of Ontario, British Columbia
and Québec, as well asto the Office of the United Nations High Commissioner for Refugees,
which greatly assisted with the logistics of the visit, and to the Canadian civil-society
representatives with whom it met.

I. PROGRAMME OF THE VISIT

4, The Working Group was able to visit the following detention centres and facilities:
in the Territory of Nunavut, the Baffins Correctional Centre and the Isumagsunngittukkuvik
(Young Offenders Centre) in Igaluit; in Ontario, the Toronto West Detention Centre, the
Rexdale Immigration Holding Centre, the Maplehurst Correctional Complex, and the
Vanier Centre for Women; in Alberta, the Pé Saskatéw Centre in Hobbema, and the
Edmonton Institution for Women; in British Columbia, the Immigration Holding Facility at
Vancouver International Airport, Vancouver Jail, and the North Fraser Pre-Tria Centre; in
Québec, the Riviere-des-Prairies detention centre, and holding cells of the Service de police
delaVillede Montréal. The Working Group assisted to bail hearings before the Aboriginal
Peoples Court, the Drug Treatment Court and the Mental Health Court in Toronto’s Old City
Hall, aswell asto adetention review hearing before the Immigration Division in Vancouver.

5. The Working Group met in Ottawa with representatives of the Department of Foreign
Affairs and International Trade, the Department of Public Safety and Emergency Preparedness
(including the Roya Canadian Mounted Police, RCMP), the Correctional Service of Canada
(CSC) and the Canada Border Services Agency (CBSA), the Department of Justice, and the
Department of Citizenship and Immigration and the Immigration and Refugee Board. In the
provincesit visited and in the territory of Nunavut, the Working Group met with representatives
of the departments responsible for policing, the administration of justice and corrections. The
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Working Group also met with members of the judiciary, both federal and provincial,
representatives of prosecutors’ offices, human rights commissions and legal aid services.

6. The Working Group aso held meetings with representatives of several non-governmental
organizations, including the bar associations, relatives of persons in detention and former
detainees.

Il. INSTITUTIONAL AND LEGAL FRAMEWORK
A. Institutional framework

7. The Constitution of Canadaincludes two main documents (the Constitution Acts of 1867
and 1982) and a set of unwritten conventions inherited from the British tradition. The focus of
the main documentsiis the division of powers between the Parliament of Canada and the
provincial legislatures, and the protection of individual rights and freedoms in the Canadian
Charter of Rights and Freedoms, which is part of the 1982 Constitution Act. Canadd’s political
system can be described as a constitutional monarchy, a parliamentary system on the British
model, and a representative democracy. Most importantly for the purposes of this report,
Canada’ s Constitution creates afederal system, in which the powers concerning deprivation of
liberty are divided between the federal level and the 10 provinces and three territories
(hereinafter “the provinces”).

1. Division of powers between the federal level and the provinces

8. In the sphere of criminal law and procedure, legislation lies with the federal Parliament.
The provinces have the power to enact laws sanctioning minor offences. The administration of
justice, i.e. the establishment of courts, theinitiation of criminal investigations, indictments, and
the prosecution of cases at trial, is within the competence of the provinces. Certain offences, the
most relevant example being drug-trafficking offences, are prosecuted by the federal
Attorney-General .

0. Asto detention in the framework of criminal procedure, sentences of two years and more
are served in afederal correctional institution. Sentences of |ess than two years are served in
provincial institutions. Whether the offence is prosecuted by the federa or a provincia
prosecutor, bail hearings are held before provincial judges or justices of the peace. Detention
before and during trial takes place in provincia detention centres.

10.  Asforimmigration legislation (and detention imposed in that context), the competence
lies with the federal Parliament and Government.

2. Thecourts

11.  The Supreme Court of Canadais at the apex of the Canadian judicial system. It hearsin
last instance cases that arise both from the federal court system (for the purposes of the Working
Group’'s mandate, this means immigration and national security detention cases) and from the
provincia court systems.
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12.  Criminal trialsin Canadatake place before the superior courts and lower courts set up by
each province. The superior courts are constituted by the provincial legislature, but their
members are appointed and paid by the federal Government. The lower courts - provincial or
municipal courts - are created by the provincial legislatures and their members are appointed by
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provincial governments. Justices of the peace (appointed by the provincial Attorney-General)
also play alimited role in criminal matters, but no trials take place before them. Judgements of
the superior courts are subject to appeal to the provincial court of appeals and to the Supreme
Court of Canada.

13.  TheCriminal Code allows bail hearings to take place either before ajustice of the peace
or aprovincia court judge. In some jurisdictions (e.g. British Columbia and Québec) bail
hearings always take place before a provincial court judge, while in other jurisdictions

(e.g. Ontario) they take place mostly before ajustice of the peace. Justices of the peace are not
necessarily lawyers.

3. TheCrown (i.e. prosecutorial services)

14. Both at the federal level and in each province, the Minister of Justiceis at the sametime
the Attorney-General, i.e. the head of the prosecutorial service (referred to as “the Crown” in the
context of criminal proceedings). Individual prosecutors, called “Crown counsel”, act as agents
of the (respectively federal or provincial) Attorney-General and under hisor her direction. The
common practice, however, isfor the Attorney-General to grant broad discretion to Crown
counsel in criminal prosecutions. In addition to Crown counsel who are its employees, the
Attorneys-General also have recourse to per diem counsel to act as prosecutors.

15.  Crown counsel will review al charges laid by the police and proceed with prosecution
where they estimate that (a) there is a reasonable prospect of conviction, and (b) prosecution isin
the public interest. In applying the latter criterion, Crown counsel will exercise prosecutorial
discretion and take into account both general prosecution policies and the unique circumstances
of theindividual case, including victims, offenders, and local conditions.

4. Thepolice

16.  Thepolice, i.e. the RCMP or, in Ontario and Québec, the Ontario Provincial Police and
the SOreté du Québec respectively, and in large urban centres the municipal police, investigate
and lay charges where they believe on reasonable grounds that an offence has been committed.

5. Legal aid

17.  Responsibility for legal aid in criminal mattersis shared between the federal Government
under its authority to make criminal laws and to protect the rights enshrined in the Charter, and
the provinces under their constitutional authority for the administration of justice. Similarly,
responsibility for legal aid in immigration mattersis shared between the federal Government and
the provinces. The federal Government contributes funds to the provinces and territories for
criminal legal aid through a series of agreements with the provinces and territories. Until
1990-91, criminal legal aid costs were shared in equal parts by the federal Government and the
provinces and territories. Since then, however, the federal share has dropped to approximately
35 per cent. Asaconseguence of the shared responsibility for legal aid, the way legal aid is
administered varies from province to province.
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18. In addition to legal aid programmes, duty counsel programmes provide another important
tool to assist unrepresented accused persons. Duty counsel lawyers are assigned to courts to
assist clients who do not have alawyer with them in the courtroom. In the criminal courts, duty
counsel advise clients of the right to plead guilty or not guilty, help them apply for bail or ask for
an adjournment. Duty counsel can sometimes represent clients at bail hearings, pleas of guilty
and sentencing. Both law societies and legal aid programmes provide duty counsel services.

B. Legal framework of detention
1. International instrumentsratified by Canada

19. Canadahasratified all major international human rights treaties, except for the
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families.

2. The Canadian Charter of Rightsand Freedoms

20. Most relevant to the legal framework of detention are sections 7, 9, 10 and 11 of the
Canadian Charter of Rights and Freedoms (the Charter). Section 7 reads. “Everyone has the
right to life, liberty and security of the person, and the right not to be deprived thereof except in
accordance with the principles of fundamental justice”. Section 9 provides that “ Everyone has
the right not to be arbitrarily detained or imprisoned”. Section 10 sets forth the rights everyone
enjoys on arrest or detention (the right to be informed of the reasons for detention, to counsel and
to habeas corpus proceedings). Section 11 lists the rights of persons charged with an offence.
These Charter rights are recognized to “everyone’, not only to Canadian citizens and persons
legally present in Canada.

3. Detention in the context of criminal proceedings
(@ Custody befor e sentence

21.  When the police arrest or detain an individual, they must explain the reasons for the
arrest or detention and the specific charge, if oneis being made. They must also without delay
inform the detainee that he has the right to consult alawyer and about legal aid services available
in the province.

22.  If the police deem that the person detained on suspicion of having committed an offence
should be kept in custody pending investigation and criminal proceedings, they have to bring that
person before abail court as soon as possible (usually within 24 hours). In bail court, Crown
counsel will have to provide arguments why the suspect should be kept in custody, he will have
to “show cause” for continued detention. The prosecutor can apply to adjourn a show cause
hearing for up to three days. Longer adjournments may be requested with the consent of the
accused.

23.  TheCriminal Code of Canada (sect. 515 (10)) provides three grounds upon which
detention may be ordered before and during trial: (&) ensuring the accused’ s attendance in court;
(b) protection and safety of the public, which includes the safety of victims and witnesses, as



E/CN.4/2006/7/Add.2
page 10

well asthe likelihood that the accused will, if released from custody, interfere with the
administration of justice by destroying evidence or coercing witnesses; and (c) maintenance of
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confidence in the administration of justice. Where an accused person is charged with certain
particularly serious offences, however, the burden of proof shifts to the accused, i.e. the accused
will have the burden of showing why he should not be detained before and during trial

(sect. 516 (4)).

24.  Thebail court can order the release of an accused person subject to a variety of measures:
undertakings by the accused, with or without conditions (such as reporting to the police at
regular intervals, remaining within a specific territory or area, drug or alcohol treatment, etc.)
imposed on him by the court, a cash deposit, or a“surety” (usualy afriend or relative) who
agrees to pay a certain sum in the event that the accused fails to attend a court hearing in his case
or otherwise to comply with arelease condition.

25.  Sections 520 and 521 permit the accused person and the prosecutor to seek review of the
bail court’s decision to order detention or release. The bail decision can be appealed before a
superior court judge. A review hearing will also be held mandatorily at regular intervals, after
90 days in the case of an indictable offence and after 30 days in the case of proceedings by
summary conviction. For some particularly serious offences, e.g. murder charges, thereisno
mandatory review of pretrial detention, but the accused may apply for review.

(b) Detention while serving a criminal sentence

26. In 1996 Canada enacted a sentencing reform, embodied in Part X X111 of the Criminal
Code. As stated by the Canadian Supreme Court, the reform “must be understood as areaction
to the overuse of prison as a sanction”. Section 718.2 (d) and (e) reads:

“A court that imposes a sentence shall aso take into consideration the following
principles: ...

(d) an offender should not be deprived of liberty, if less restrictive sanctions
may be appropriate in the circumstances; and

(e all available sanctions other than imprisonment that are reasonablein the
circumstances should be considered for al offenders, with particular attention to the
circumstances of aboriginal offenders.”*

27.  Toadlow courtsto put these principlesin practice, the Criminal Code provides for a set of
sanctions falling short of incarceration (most of which predate the Sentencing Reform Act). In
ascending order of severity, these measures are aternative measures (also referred to as
diversion), discharge, probation, fines, intermittent sentences, and sentence to be served in the
community.

28.  Theprovision allowing “alternative measures’ instead of the criminal judicia processis
the primary avenue by which provincial governments administer restorative justice programmes.
The Supreme Court of Canada has defined restorative justice as an attempt to “(r)emedy the
adverse effects of crime in amanner that addresses the needs of all partiesinvolved. Thisis
accomplished, in part, through rehabilitation of the offender, reparations to the victim and to the
community, and the promotion of a sense of responsibility in the offender and acknowledgement
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of the harm done to the victim and the community”. Restorative justice approachesinclude
sentencing circles, family group conferences, victim-offender reconciliation programmes, and
victim-offender mediation. Some of the restorative justice programmes are derived from the
traditional understanding and practice of justice of Canada s Aboriginal communities, and are
therefore particularly suited to carry out the mandate to pay specia attention to the
circumstances of Aboriginal offendersin section 718.2 (e).?

(© Credit for pre-sentence custody

29.  Section 719 (3) permits a sentencing judge to “take into account any time spent in
custody by the person as aresult of the offence”, but does not requireit. According to the
information gathered by the Working Group, sentencing judges usually give credit for
pre-sentence custody (arising from denial of bail) towards a sentence of imprisonment
subsequently imposed at arate of two days of credit for each day of pre-sentence custody. The
two-to-one rate is motivated by two main reasons: (@) benefits that lead to early release from
imprisonment, such as remission and parole, do not attach to pre-sentence custody; and

(b) generally, conditions are harsher during pre-sentence custody, e.g. with regard to visits and
the availability of programmes for detainees. In the course of the last five years, sentencing
judges have occasionally given “enhanced credit” for pre-sentence custody, i.e. at arate of more
than two-to-one, to account for particularly harsh conditions of pre-sentence custody.

4. Anti-terrorism legislation

30.  TheWorking Group will not describe Canada s criminal anti-terrorism legislation
enacted after 11 September 2001 in this report, as that legidation is, according to both
Government and civil society sources, basically unused insofar as its application would fall
within the remit of the Working Group’s mandate. As extensively described below, Canadais
combating international terrorism primarily through its immigration law.

5. Detention of minors

31.  On1April 2003 the Y outh Criminal Justice Act (Y CJA) was proclaimed into force,
replacing the Y oung Offenders Act (YOA). The YCJA isintended to address the concerns
raised by the YOA, particularly the exceedingly high youth incarceration rate.

32. TheYCJA appliesto “young persons’, defined as accused who, at the time of the
offence, were aged between 12 and 18 years. |f charged with committing a criminal offence, a
young person will appear in youth court. Provincial court judges sit as youth court judges. With
regard to the criminal procedure, generaly the Criminal Code applies. Special provisions apply
with regard to unrepresented young persons, and to increase the protection of the privacy
interests of parties.

33.  TheYCJA providesfor avariety of measures that can be used by the police or the Crown
attorney to deal with young persons without resorting to the formal youth justice system. Where
ayoung person goesto trial and isfound guilty, the court will have to decide whether to impose

ayouth sentence or an adult sentence. If the guilty finding concerns a so-called * presumptive
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offence” (murder, attempted murder, manslaughter and aggravated sexual assault), the burden
lies on the young person to show why an adult offence should not be imposed, otherwise the
Crown will have to show why an adult sentence should be imposed. Y outh sentences are
generally non-custodial.

6. Administrative detention under immigration law
(@ Detention of migrants and asylum-seekers

34. Until December 2003 the federal Department of Citizenship and Immigration, which has
the general competence for migration and asylum matters, was also responsible for immigration
detention (which includes the detention of asylum-seekers). Since then this responsibility has
been assigned to the Canada Border Services Agency (CBSA), an agency created in 2002 within
the Department of Public Safety and Emergency Preparedness. The decision to order
immigration detention accordingly now lieswith CBSA officers. Such decisions are subject to
review by amember of the Immigration Division of the Immigration and Refugee Board, an
independent administrative tribunal. Members of the Immigration and Refugee Board are civil
servants appointed by the Government for aterm not exceeding seven years, subject to removal
at any timefor just cause. They are eligible for reappointment upon expiry of their term.

35.  Thelegal framework for the administrative detention of aliens by the CBSA isoutlined in
sections 55 to 61 of the Immigration and Refugee Protection Act (IRPA) and sections 244 to 250
of the Immigration and Refugee Protection Regulations (IRPR). Thislega framework appliesto
permanent residents, migrants and persons applying for refugee status in Canada, i.e. the IRPA
does not distinguish between refugees and asylum-seekers who have entered illegally or
overstayed their permit and other illegal aiens for the purposes of ordering detention. According
to the information gathered by the Working Group, in practice detention depends on the
availability of identity documents and, often, on whether or not the individuals have presented
themselves voluntarily to make arefugee claim or if the claim is made after they have been
apprehended by the authorities.

36. Under section 55, an officer may detain aforeign national (including a permanent
resident) who the officer has “reasonable grounds to believe isinadmissible” and is either (a) a
danger to the public, or (b) unlikely to appear for examination, an admissibility hearing or
removal from Canada. A third ground for detention is that “the officer is not satisfied of the
identity of the foreign national in the course of any procedure” under IRPA.

37.  Within 48 hours after an alien is taken into custody, or without delay thereafter, the
detainee must be brought before the Immigration Division for areview of the reasons for
continued detention (sect. 57). If detention is confirmed at that stage, it must be reviewed again
within 7 days, and thereafter at |east once during each 30-day period. Thereisno limitinthe
IRPA to the overall length of detention. As detention engages Charter rights, however, the
jurisprudence has established that immigration detention without a reasonable prospect of
removal violates the right to liberty.
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38.  Thelmmigration Division shall order release, unless “it is satisfied” that the detained
alienis either (a) adanger to the public, (b) unlikely to appear for the next hearing or removal,
(c) “the Minister is taking necessary stepsto inquire into a reasonable suspicion” that the person
isinadmissible on grounds of security, or (d) “the Minister is of the opinion that the identity of
the foreign national has not been, but may be, established and they have not reasonably
cooperated with the Minister by providing relevant information for the purpose of establishing
their identity or the Minister is making reasonable efforts to establish their identity”.

(sect. 58 (2)).

39. Both the immigration officer and the Immigration Division may impose conditions, such
as reporting to an immigration officer, not going into certain places or not associating with
certain persons, the payment of a cash deposit or the posting of a guarantee, when they order the
release of adetained foreign national or permanent resident.

40.  Theremedy against decisions of the Immigration Division is an application for leave to
apply for judicial review to the Federal Court. A judge of the Federal Court will decide, without
persona appearance of the detained person, whether to grant leave to commence an application
for judicial review. If leave to commence an application for judicial review is granted, however,
the Federal Court will hold a hearing in the judicial review proceedings before it decides the
case.

(b) Detention under security certificates

41.  Theprincipa goal of the security certificate processisto permit the removal of
non-citizens who are inadmissible on grounds of security, violating human or international
rights, serious criminality or organized criminality through a procedure that protects confidential
information. Security certificates have existed in Canadian immigration law since 1978, and the
procedure has been used 27 times. There are currently four persons detained under security
certificates, and two released under very strict terms and conditions imposed by ajudge upon
release. It isimportant to stress that the majority of aliensinadmissible to Canada on grounds of
security are held in immigration detention without resorting to the security certificate process.

42. A security certificate is signed by the Minister of Citizenship and Immigration and the
Minister of Public Safety and Emergency Preparedness. The security certificate will be referred
to ajudge of the Federal Court. The proceedings before the Federal Court in security certificate
cases are governed by rules intended to ensure the confidentiality of the information on which
the certificate is based.

43.  Thejudge “shall, on the basis of the information and evidence available, determine
whether the certificate is reasonable”, and quash it if it is not reasonable. The determination of
the judgeisfinal and may not be appealed or judicialy reviewed (IRPA, sect. 80). If a
certificate is determined to be reasonable, “it isaremoval order that may not be appealed against
and that is in force without the necessity of holding or continuing an examination or an
admissibility hearing”, and the person named in it may not apply for refugee protection

(sect. 81).
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44.  Assoon asthe security certificateisissued (i.e. without awaiting the judge’s
determination on the reasonableness of the certificate), arrest and detention of the person
concerned are mandatory, unless he is a permanent resident. If the person concerned by the
security certificate is a permanent resident of Canada, the two ministers can issue an order for his
arrest (IRPA, sect. 82). Not later than 48 hours after the beginning of detention of a permanent
resident, ajudge shall commence areview of the reasons for the continued detention. The
measures aimed at protecting the confidentiality of information apply to this hearing as well.
Until the judge has determined whether the certificate is reasonable, the permanent resident must
be brought back before ajudge at least once every six months. The judge shall order the
detention to be continued if satisfied that the permanent resident continues to be a danger to
national security or to the safety of any person, or is unlikely to appear at a proceeding for
removal (sect. 83).

45, If the person named in the security certificate is not a permanent resident, he may apply
for release 120 days after the Federal Court determined the certificate to be reasonable. The
judge may order the foreign nationa’ s release from detention, under terms and conditions that
the judge considers appropriate, if satisfied that the foreign national will not be removed from
Canada within areasonable time and that the release will not pose a danger to national security
or to the safety of any person (sect. 84 (2)).

IIl. POSITIVE ASPECTS
A. Cooperation of the Government

46. During the entire visit and in all respects, the Working Group has enjoyed full
cooperation of the federal Government and of al the provincia authorities it dealt with. The
Working Group was able to visit all the detention centres or other facilities that it requested. In
all these facilities, the Working Group has been able to meet with and interview whoever it
wanted, police holds, pre-sentence detainees, convicted persons serving their sentence,
immigration holds, women, minors, persons held in segregation quarters and infirmaries,
detainees identified beforehand to the Government by their name and detainees chosen at
random. Inthis context, it is particularly relevant to stress that the Government allowed the
Working Group to hold long private interviews with the three security certificate detainees held
at the Toronto West Detention Centre, as requested by the Working Group. The Working Group
reiterates its gratitude for the authorities’ transparency and cooperation.

B. Independence of thejudiciary and checkson the criminal justice system

47.  Canadaisacountry governed by the rule of law, in which a strong and independent
judiciary strivesto ensure that trials are fair and exercises agenerally vigorous control over the
lawfulness of all forms of deprivation of liberty. On the side of the criminal defendants, legal aid
programmes provide representation to those who cannot afford it (with the limits the Working
Group will discuss below), and lawyers in private practice have traditionally seen it as their role
to exercise the profession aso in the public interest by providing their services pro bono or at
rates below the market rate.
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48. In addition to the judicial control over the deprivation of liberty - and on a different

level - the Working Group finds the role played by public enquiries into cases of malfunctioning
of the criminal justice system particularly significant. Such enquiries have allowed the country
asawholeto look into incidents of unjust detention, from miscarriages of justice to systemic
discrimination against minoritiesin the criminal justice system, to the particular vulnerability of
Canada’ s Aboriginal people when they come into contact with law enforcement. These
enquiries have clarified the systemic factors and root causes of several issues within the Working
Group’'s mandate and yielded recommendations that contribute to remedying the problems.
Public enquiries also exemplify, again, the pivotal role Canadian civil society playsin
denouncing circumstances in which detention might be considered arbitrary.

49.  The Canadian Human Rights Commission, hearing complaints from Canadian citizens or
residents, and the human rights institutions of each of the provinces and cities, such as
Ombudsmen offices, provide additiona controls. The free and open dialogue between
legislative and executive authorities on the one hand and civil society on the other, greatly
contributes to limiting the occurrence of instances of arbitrary detention in Canada.

C. Decreasein incarceration rate

50. Until the mid-1990s, Canada was among the countries with the highest prison population
rates in the Western group of countries. Since the Sentencing Reform Act enacted by Parliament
in 1996, the federal (convict) prison population has been steadily declining. The incarceration
rate currently is at 116 per 100,000 inhabitants. Only 7 per cent of the persons “in the
corrections system” (i.e. serving a sentence) are actually in detention, while 47 per cent of the
sentences imposed by courts in 2003-2004 involved terms of probation. The 2002 Y outh
Criminal Justice Act constitutes a very important step to address the over-incarceration of
juvenile offenders, and the number of young personsin custody has declined as aresult. These
devel opments have been accompanied by a decrease in the crime rate.

51. Regrettably, the general decrease of the incarceration rate resulting from the Sentencing
Reform Act has not had beneficial effects on the problem of over-incarceration of Canada' s
Aboriginal population. On the contrary, the over-representation of Aboriginals - particularly
Aborigina women - among the prison population has become even more marked. The Working
Group was told that thisis due to anumber of reasons, including the demographic structure of
the Aborigina population, their growing urbanization and impoverishment, accompanied by
high unemployment rates and lesser enjoyment of physical and mental health.

52.  The Working Group observes, however, that the authorities are fully aware of and

highly concerned at this situation, and are taking measures to addressit. The provisionin

section 718.2 (e) of the Criminal Code, mandating that, in applying the principle that “all
available sanctions other than imprisonment ... should be considered”, courts shall have
“particular attention to the circumstances of aboriginal offenders’ isvery significant in this
respect, and the Supreme Court’ s interpretation of this provision in the Gladue judgment should
alow it to develop its full potential. The Working Group has further been informed of the
efforts at increased recruitment of Aboriginalsinto the police, the judicial system, the corrections
administration and the legal professions morein general. These efforts are to be commended.
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D. Specialized courtsand other programmesaimed at reducing pretrial detention,
particularly of personsbelonging to vulnerable and marginalized groups

53. In order to address the disparate impact of remand detention on vulnerable groups, the
Old City Hall Courtsin Toronto, the busiest court in Canada, have established specialized courts
dealing with Aborigina defendants, drug-using defendants and offenders with mental health
ISSUEsS.

54.  The Gladue (Aboriginal Persons) Court isopen to all Aboriginal accused persons. The
judge, prosecutors and court workers have a particular understanding of the way in which
traditional criteriafor granting or denying bail have a disproportionately negative impact on
Aborigina accused persons. Moreover, they have specific expertise with regard to the
programmes and services available to Aboriginal people in Toronto as possible aternatives to
pretria custody.

55.  TheMental Health Court at Old City Hall is staffed by two mental health workers, a case
manager and a psychiatrist, in addition to ajudge and prosecutors with expertise in mental health
issues. By significantly mitigating the adversarial character of bail hearings, this court takes into
specific account the disadvantage accused persons with mental health problems face in arguing
for judicial release from pretrial detention. All partiesinvolved in bail proceedings before the
Mental Health Court aim, where appropriate, at returning these individual s to the health-care
system with adequate housing and support systems in place.

56.  Thenon-violent accused who are drug-dependent may elect to have their application for
bail heard in the Drug Treatment Court at Toronto’s Old City Hall Courts. In this court,
prosecution and the accused can agree to charges being stayed or withdrawn if the accused
successfully completes a rehabilitation programme. During the 8 to 15 months' duration of the
rehabilitation programme, the accused will regularly appear for bail hearings before the Drug
Treatment Court and thus remain under the supervision of the court. The Provincial Court in
Vancouver has opened a Drug Treatment Court as well.

57.  The Working Group attended hearings of each of these three courts and heard about their
undoubtable strengths. Some of the Working Group’ s interlocutors have, however, aso
highlighted reservations they entertain with regard to the full and effective respect of the right to
afair trial in proceedings before the Drug Treatment Court. They point out that charges against
the accused are “ suspended” and the determination of their guilt or innocence delayed for often
more than ayear. Additionally, the coercive powers of the criminal process are used for
purposes of inducing persons to undergo health treatment.

58.  Another project that has impressed the Working Group is the Bail Supervision and
Verification Programme in Toronto (the “Toronto Bail Programme”), which - with funding
provided by the provincial government - assists accused persons who otherwise would be denied
bail to obtain ajudicial release. In this programme, Toronto Bail Programme staff interview
potential clients (i.e. remand detai nees seeking release who are otherwise unlikely to obtain bail)
and conduct a detailed analysis of the detainee’ s situation. Based on this information, the
programme decides whether or not it will accept the client. If the Toronto Bail Programme
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accepts the client, it will then supervise compliance by the accused person with the terms and
conditions imposed by the bail court. At any time, hundreds of persons in the Toronto areawho
would otherwise be in remand detention are not deprived of their liberty, but under the
supervision of the Toronto Bail Programme.
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59.  The Working Group commends Canada for these innovative programmes, aimed at
reducing the levels of pretrial detention. The Working Group considers that such programmes
deserve being “exported” from Ontario to other jurisdictions in Canada and might prove useful
as models also to other countries. At the same time, however, the Working Group remains
concerned about the continuous increase of recourse to pretria detention in Canada over the
last 10 years, as explained below.

E. Detention of refugee claimants and foreignerswithout statusisthe exception

60.  Although the increased concern about security has had an impact in Canada, the
detention of refugee claimants and foreigners upon arrival in Canada or in view of removal
from Canada remains the exception. Moreover, in most cases, immigration custody lasts less
than 48 hours or only afew days.

V. ISSUES OF CONCERN
A. Detention in the framework of criminal procedure

1. Difficulty in obtaining bail for accused belonging to
vulnerable and marginalized groups

61.  Whilethe convict population has been constantly decreasing since the enactment of

the Sentencing Reform Act, the number of persons detained on remand has been growing
considerably. Canada-wide, the daily count of persons detained on remand increased 9 per cent
from 2001-2002 to 2002-2003.%

62.  Theincessant rise of the remand population (against a background of decreasing crime
rates and decreasing sentenced prison population) is of great concern. First of al because under
both Canadian and international law everyone has the right to be considered innocent until
proven guilty at trial. Secondly, while in Québec and British Columbia persons detained on
remand have access to the programmes that benefit those serving a sentence, thisis not the case
in most of the other provinces. Thirdly, as Canadian courts have recognized in giving double
and even triple credit for pre-sentence custody, conditions of remand detention are generally
harsher than those of persons serving a sentence.

63. Fourthly, pretrial detention disparately impacts on vulnerable social groups, such asthe
poor, persons living with mental health problems, Aboriginal people and racial minorities. In
evaluating whether an accused person is likely to attend future court hearings in his case, and
therefore should be granted bail, the Crown and the courts have traditionally used, inter alia,
indicators relating to the accused’ s “roots in the community”. These criteria (which of course
are common to most bail systems), when applied to an accused person who is poor, living with
mental health problems or a drug addiction, or otherwise marginalized, are likely to lead to
denial of bail.

64.  Another worrying aspect is the high number of persons living with mental health
problems kept in pretrial detention instead of in a medical setting, where they could receive
adequate treatment. Sometimes judicial ordersthat crimina defendants awaiting trial be
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remanded to a psychiatric hospital are not implemented, and, as aresult, they are kept in prison.
According to the information received, thisis due both to past political choices and to a current
lack of resources.

65.  TheWorking Group commends the initiatives that have been developed at local level to
counteract this trend, as described above (paras. 53 to 58).

2. Legal aid in the criminal justice system

66.  Theright to counsel for persons charged with an offence carrying a prison sentenceis
enshrined in Canadian law and is implemented through duty counsel and legal aid programmes.
A positive aspect of the legal aid system in Canada s that the defendants can choose their own
lawyer, and numerous successful defence attorneys are willing to work at the fees paid by lega
aid programmes, which are below the market price for legal services. Detainees interviewed by
the Working Group who were assisted by legal aid lawyers were generally satisfied with the
work of their lawyer.

67.  TheWorking Group noted, however, also a number of shortcomings of the legal aid
coverage. Asexplained above, lega aid isfunded by both the federal Government and the
provinces, but administered by each province. 1n 1991 the federal Government sharply reduced
its contribution to the provincial legal aid programmes.

68. In al 10 provinces the threshold for eligibility for legal aid is below the Statistics Canada
low-income cut-off. Considering that the low-income cut-offs are determined with regard to
everyday requirements such as food, clothing and shelter, and that the cost of legal servicesis
significantly greater than the cost of these goods, there is little doubt that many accused who are
not eligible for legal aid will not be able to afford to retain legal counsel. The governments of
the Northwest Territories and of Nunavut have taken asignificant step in putting in place a
policy whereby criminal defendants are presumed to be in need of legal aid.

69.  TheWorking Group’s attention was drawn to afurther serious problem: aconviction on
charges relating to several offences which are not serious enough to qualify for legal aid

(e.g. welfare fraud), will result in the loss of social welfare benefits for those found guilty, and,
in the case of non-citizens, to the loss of temporary or permanent resident status. It appears that
often persons who cannot afford legal counsel will plead guilty to charges on such offences, or
be found guilty after trial, with very grave consequences which they did not understand when
they entered the criminal process unrepresented.

70. In conclusion, the Working Group recalls that the requirement of effective legal
representation for those charged with an offence carrying a custodial sentence is aright, not an
option to be granted within the boundaries of the resources that a government makes available.
When thisright is not fully respected, the price is paid by the poor and socially marginalized,
who are aready over-represented among the prison population.
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3. Concernsregarding police and corrections over sight

71. Each province (and the federal level) has its own system for dealing with complaints
concerning misconduct of police officers. Some provinces only have internal complaints
mechanisms, others provide for the possibility of an appeal to an external, independent civilian
body against procedures and findings of the internal mechanism, still others provide for
investigation by an independent civilian oversight body. Several public inquiriesin Canadain
recent years have shown that exclusively internal investigation of complaints concerning
misconduct by police - asis still the case in some provinces - is not sufficient to adequately
address cases of arbitrary conduct, including arbitrary arrests by the police. Also, where an
independent, external agency to receive complaints against the policeisin place, the
effectiveness of the oversight will be diminished if that agency cannot conduct its own
investigations and therefore has to rely on internal investigations. This shortcoming can be
remedied, at least in part, by attributing to the police oversight agency the power to order a
different police force to conduct an investigation, asis the case in British Columbia.

72.  Analogous concerns apply to the area of corrections, where in several Canadian
jurisdictions no external, independent mechanism exists for the investigation of complaints
regarding the conduct of corrections officers. Other jurisdictions do have independent oversight
mechanisms and there is also an ombudsman for federal corrections, the Correctional
Investigator.

B. Detention under immigration law

73.  Asadready stated above, the detention of refugee claimants and foreigners without status
isthe exception. The Working Group wishes to underline that thisis - and hopefully will
remain - the positive background against which the concerns it expresses with regard to
immigration detention must be viewed.

1. Application of the groundsfor detention of foreigners
pending admissibility hearings or removal

74.  One of the grounds on which an immigration officer can detain aforeign national is that
sheis not satisfied as to the foreigner’ s identity. When the immigration officer relies on this
ground, as they often do, the law does not allow the Immigration Division to review whether the
immigration officer was reasonable in concluding that the identity of the detainee was not
established. Thelegidlation thusfailsto offer judicial oversight of the decision to detain based
on identity.

75.  TheWorking Group is of course aware that some foreign nationals intentionally destroy
or conceal their identification papers. Immigration officers, however, often have unrealistic
demands regarding the quantity and quality of identification documents refugees can realistically
be expected to carry with them. For instance, according to consistent reports received by the
Working Group, people fleeing countries in turmoil or areas of conflict are asked to get
documents that they are unlikely to be able to produce or that they might never have used before
(credit cards, family photos, birth certificates). This practice of applying “developed-world
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criteria’ to the reasonable proof of identity by an asylum-seeker is al the more preoccupying as
the inability to produce such documentsis often interpreted by the immigration authorities as an
unwillingness to cooperate, which not only leads to the immigrant being considered at risk of
flight, but is also seen to negatively affect the credibility of the asylum claim.

76. Flight risk is presented as a justification for detention under another ground, too, that the
person is unlikely to appear for the next hearing or for remova. The Working Group observed
that, in practice, the Immigration Division occasionally maintains asylum-seekers in detention on
the ground that in claiming asylum they stated that they fear persecution if deported back to their
home country. As aconsequence, they have strong motives to fear removal and are, alegedly,
not likely to appear. The Working Group is concerned that this line of reasoning leads, in
practice, to persons being detained on the basis of having claimed refugee status.

2. Practical aspects of detention under immigration law giving rise to concerns

77. In addition to the concerns arising from the IRPA provisions governing detention and
their application, the Working Group is concerned by a number of practical aspects of the
detention of aliens under IRPA which considerably impair their capability to effectively seek
release from detention.

78. Each person detained under the immigration law isinformed of theright to retain legal
counsel and afforded an opportunity to contact legal aid lawyers. Thereis, however, no
requirement that immigration detainees be assisted by alawyer. Asinthe criminal law sphere,
legal aid isregulated at the provincial level, and the level at which legal aid programmes cover
immigration detention varies greatly from province to province (to a much greater extent thanin
respect of criminal legal aid). The fact that immigration detainees are mostly held in detention
facilities at afair distance from major urban centres also constitutes a practical barrier to their
access to free legal representation. The distance from urban centres also renders the access of
NGOs assisting asylum-seekers to persons detained in immigration holding facilities more
difficult. When asylum-seekers are held in provincial prisons among the criminal population,
NGO access to them is even more difficult.

79.  TheWorking Group also noted that many of the immigration detainees do not really
understand the legal process to which they are being subjected and why exactly they are being
detained. Thelega system and the culture underlying it are entirely unfamiliar to migrants and
asylum-seekers coming from many countries, who are not accustomed to the heavy reliance on
paperwork and its crucial role to obtain rel ease from detention. In some provinces (notably
British Columbia), otherwise unrepresented immigration detainees are provided with duty
counsel for thelr first detention review hearings. But that is not the requirement under the law
and not the case in the two provinces with by far the most cases, Ontario and Québec. While
interpretation is provided at the detention review hearings, the detainees do not have access to an
interpreter ahead of the hearing and are thus unable to adequately prepare themselves.

80. In Québec, Ontario and British Columbia, the three provinces that share more
than 95 per cent of the immigration detainee population, the CBSA runs immigration detention
facilities. Inall other provinces, immigration detainees are placed in custody in ordinary
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provincial jails. Where the CBSA deems that aforeigner poses a security risk or isat risk of
flight, however, it will rely on provincial correctional facilities also in Québec, Ontario and
British Columbia. Inthe provincia detention facilities that the Working Group visited,
immigration detainees are held together (co-mingled) with persons held under criminal law,
mostly remand detainees, but also convicts. In Québec, immigration detainees are assessed at
admission into a provincial detention centre as to the security level they require (as are remand
prisoners), and will therefore be assigned to maximum or medium security quarters. In Ontario
and British Columbia, however, immigration detainees are automatically and invariably assigned
to maximum security, on the ground that they are not expected to remain long enough in the
“system” for an assessment to be viable. The holding of immigration detainees, who often have
no criminal record, among the criminal population affects them adversely in various ways,
impairing their ability to effectively challenge detention. As statistics show, longer periods of
detention are associated with non-immigration facilities.*

81. TheWorking Group is particularly concerned by credible allegations that immigration
detainees have been transferred from immigration holding centres to provincial criminal facilities
asareprisal for conduct such as claiming better treatment or conditions of detention. The
Working Group was also told (both by civil society representatives and officials of the
corrections system) that there is very poor communication between federal and provincial
authorities with regard to the background, detention history and needs of immigration detainees.
In the light of all this, the ongoing negotiation of a Memorandum of Understanding between the
federal Government and the provinces regarding the matter gains particular importance.

82.  These circumstances of immigration detention place a specia burden on vulnerable
persons, such as victims of trafficking. Asthe primary means to obtain release from immigration
detention is the posting of a cash bond, persons who lack financial resources or have no
connections in the country (often migrants smuggled into Canada without any belongings) face
great difficulties obtaining release.

83.  Aswith many of its other areas of concern, the Working Group observed commendable
counter-measures also in this respect. Numerous, very active NGOs assist immigration detainees
in their efforts to obtain release. With funding provided by government, the Toronto Bail
Programme assists immigration detainees who otherwise would be denied release.

3. Detention under security certificates

84. Finally, regarding detention under the security certificate process, the Working Group
wishesto stressthat it is fully aware of the duty of the Canadian Government to protect its
citizens from terrorist acts and to comply with its international obligations with regard to
combating terrorism. It is also aware of the fact that there are only four men currently detained
under this procedure. Nonetheless, the Working Group is gravely concerned about the following
elements, which undermine the security certificate detainees' rightsto afair hearing, to challenge
the evidence used against them, not to incriminate themselves, and to judicia review of
detention:
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— The security certificate procedure applies only to suspects who are not Canadian
citizens; in fact, all four men currently detained under security certificates are Arab
Muslims;

— |If the person certified is not a permanent resident, detention is mandatory;

— Thelength of this detention without charges is indeterminate; the duration of the
detention of the four persons currently detained under a security certificate ranges
from four to six years;

— Theonly way out of detention appears to be deportation to the country of origin; all
four men currently detained argue - not without plausibility - that they would be
exposed to a substantial risk of torture in case of deportation;

— The evidence on which the security certificate is based is kept secret from the
detainee and his lawyer, who are only provided with a summary of the information
concerning them. They are thus not in a position to effectively question the
allegations brought against him;

— The Federa Court judge tasked with confirming the certificate has no jurisdiction to
review, on the merits, whether the certificateisjustified. Hisjurisdiction islimited to
assessing the “reasonableness’ of the Government’s allegations,

— When the Federal Court considers that a security certificate is reasonable its decision
isfinal and cannot be appealed, removal is ordered and the person is detained pending
execution of the order “without the necessity of holding or continuing an examination
or an admissibility hearing”. The person named in it may not apply for refugee
protection. On the other hand, if the Federal Court considers the security certificate
not reasonable, the two Ministers can at any time issue anew certificate. According
to the information gathered by the Working Group, such new certificate can be based
on anew interpretation of the same facts underlying the quashed certificate.

85.  One of the most troubling aspects of the security certificate processisthe delay with
which non-citizens under a security certificate can challenge their detention. Article 9,
paragraph 4, of the International Covenant on Civil and Political Rights requires that “anyone
who is deprived of hisliberty by arrest or detention shall be entitled to take proceedings before a
court, in order that court may decide without delay on the lawfulness of his detention and order
hisrelease if the detention is not lawful” (emphasis added). The case of Mahmoud Jaballah, one
of the four men currently detained under security certificates, illustrates how the process violates
this fundamental principle. Mr. Jaballah has been detained without criminal chargesfor five
years and been given the chance to challenge his detention only once.”

86.  Thecase of Adil Charkaoui also illustrates the concerns raised by the security certificate
procedure. Mr. Charkaoui, a permanent resident of Canada, was detained under a security
certificate for more than 20 months. He was released in February 2005, but is subject to very
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strict terms and conditions that disrupt the life of his entire family. He asked to be indicted and
put on trial in order to enjoy afair hearing, but the authorities deny him this right.

V. CONCLUSIONS

87. TheWorking Group visited Canada at the invitation of the Government and
enjoyed the fullest cooper ation of the authoritiesin all respects. The Working Group
reiteratesitsgratitude to the Government and all other authorities who contributed to
enabling the Working Group to carry out its mandate.
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88. Asamarkedly federal system, the administration of justice differs between the
various Canadian jurisdictions. But in all of them a strong and independent judiciary and
avigorous private legal profession ensurethat deprivation of liberty generally complies
with thelaw and that criminal trials are substantially fair.

89. TheWorking Group observed that the authoritiesand the civil society are aware of
theissues of concern raised by the Working Group and are pursuing measuresto address
theseissues. The Working Group identified several good practices which deserve being
brought to the attention of the international community.

90. Reformsof thepart of the Criminal Coderelating to sentencing and of juvenile
criminal law have led to a substantial decreasein theincarceration rate. Thistrend has
not so far benefited Canada’ s Aboriginal population, which remains dramatically

over -represented in the criminal justice system. Moreover, the Working Group notesthat
therate of detention on remand has been constantly increasing in the cour se of the last
decade. Remand detention disparately affects vulnerable social groups, such asthe
Aboriginal population and minorities, the poor, personswith mental health problemsand
drug users. These sectorsof the population also often have difficulties accessing effective
legal representation.

91.  With regard to administrative detention under immigration laws, the Working
Group notesthat, considering the overall number of migrants and asylum-seekers coming
to Canada, their detention remainsthe exception. The Working Group is concerned,
however, about several aspects of theimmigration law, which givethe immigration officers
wide discretion in detaining aliens and limit the review of decisions ordering detention.
TheWorking Group isalso gravely concerned about the security certificate process, by
which persons suspected of involvement in terrorist activities are detained over years
without being adequately informed of thereasonsfor their detention and in the absence of
other guarantees of a criminal process.

VI. RECOMMENDATIONS

92.  Canadaisperceived asa model and point of referencefor the peoples of many
countrieswith regard to therule of law and respect for human rights. It isalso with this
important role Canada playsin mind that the Working Group recommendsthat:

€)] The authorities continue pursuing and strengthening policies to address
the over-representation of Aboriginalsamong the prison population. In thisrespect, the
Working Group recommends particularly effortsaimed at increasing the participation
of Aboriginal professionalsin law enforcement and the justice system on the one hand,
and - on the other hand - reinfor cing efforts to sensitize the member s of law enfor cement
agenciesto thewaysin which their policiesand conduct contribute to such
over -representation;

(b)  Theauthoritiesaddress and reversethetrend to ever-increasing use of
pretrial detention and pursue and expand their effortsto find innovative alter nativesto the
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detention on remand of accused without “strong rootsin the community”, which basically
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means per sons belonging to vulnerable and marginalized social groups. In thiscontext, the
Working Group also recommendsto make available additional resour cesto cover unmet
needsfor legal aid in the criminal justice system;

(© Thedetention of asylum-seekersremain exceptional. Moreover, the
Working Group recommends that the Government change the provisionsin the
immigration law and/or their application policies which giverise to cases of unjustified
detention of migrants and asylum-seekers, asidentified by the Working Group, and
strengthen the control of the Immigration Division over the decision-making by
immigration officers. The Working Group further recommendsthat the Government take
remedial action with regard to the practical aspects of immigration detention that impede
the effectiveness of the right to challenge detention, in particular the co-mingled detention
in criminal high security facilities;

(d)  TheGovernment reconsider its policy of using administrative detention and
immigration law to detain persons suspected of involvement in terrorism and particularly
the use of security certificates. The Working Group recommends that detention of
terrorism suspects beimposed in the framework of criminal procedure and in accordance
with the corresponding safeguar ds enshrined in therelevant international law, in
particular articles9, paragraph 3, and 14 of the International Covenant on Civil and
Palitical Rights, to which Canadaisa party.

Notes

! This provision was construed and given an ample remedial interpretation by the Supreme
Court of Canadain the Gladue judgement of 23 April 1999 (R. v. Gladue [1999] 1 S.C.R. 688).

2 R.v. Proulx, [2000] 1 S.C.R. 61.

3 Juristat, Canadian Centre for Justice Statistics, vol. 24, No. 10, Adult Correctional Servicesin
Canada, 2002/03, p. 4.

* The CBSA provided the Working Group with statistics clearly evidencing this situation. In
the fiscal year 2003/04 the average days of detention per detaineein CBSA facilities

were 7.67, whilein non-CBSA facilities (i.e. crimina detention centres) the average amounted
to 26.99 days.

® |n the Ahani case the United Nations Human Rights Committee found a violation of

article9 (4) of the Covenant in the case of a person detained under a security certificate

(Ahani v. Canada, Comm. No. 1051/2002; (see CCPR/C/80/D/1051/2002 (2004), paras. 10.2
and 10.3). Mr. Ahani, who had been recognized as arefugee in Canada, was held in immigration
custody (without criminal charges being raised) for nine years, from June 1993 to June 2002,
when he was removed to the Islamic Republic of Iran.



